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countries. 4 International toxic waste trading "involves the transboundary export of hazardous waste from developed to developing countries."
5 Its bearing on environmental justice stems from how industrialized countries have embraced the idea of transferring the "burden" of their industrial output to developing countries, 6 essentially turning developing countries into "trash bins." 7 However, such developing countries are the least capable of harboring such waste safely. 8 Academics argue that the genesis of this injustice is twofold. 9 First, the lenient environmental laws of these developing countries make them attractive for and conducive to uncontrolled toxic waste dumping, as it is more cost-effective to dump in a developing country. 10 The second factor is the prevalent need for fiscal relief in the developing world, which leads governments to accept even officially sanctioned payments in return for harboring such waste. 11 This Article argues that regulation of the waste trade will prove pivotal in the struggle for environmental justice in these countries. Although complete eradication of this practice may be impossible to achieve, regulation that embraces citizens' rights to the environment will see that such waste is dealt with safely. However, there are major social, economic, and legal barriers to such regulation, which must be overcome if meaningful regulation is to come to fruition. This Article focuses on the dominant ideologies of environmental justice and the international waste trade by critically assessing the regulatory tools available to African countries in their effort to police this practice. It argues that such regulation is fundamental in the struggle for environmental 4 
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The Toxic Waste Trade 303 justice on the "dark continent." Section II of this Article considers the historical background of environmental justice and provides various definitions of that term in an attempt to adopt one that encapsulates the toxic waste trade. This will prove instrumental in regulating the uncontrolled incidents of toxic waste dumping in Africa because it is difficult to police an indeterminate activity when mandated authorities lack a basic mechanism with which to determine an activity's legitimacy. Section III focuses on the unjust practice of exporting toxic waste to developing countries and provides a case study of three African countries that have fallen victim to this practice. Academics argue that the only reason this activity has increased in popularity is because laws in the industrialized world have become more stringent in regulating such practices.
12
Section IV discusses policies promulgated by the industrialized world for the regulation of the toxic waste trade. Because this practice is promoted by the industrialized world, any regulation by industrialized countries represents a conflict of interest detrimental to their economic competitiveness. Thus, this practice creates an ineptitude of Northern-promulgated regulatory policy. 13 This Article suggests that African countries "shield" themselves from such practices by enacting national toxic waste trade policies instead of relying on self-interested Northernoriented policies. A mixture of such national policies, as well as active participation on the part of governments and private parties alike, would serve as a major development in curtailing this malevolent practice and promote environmental justice in the South. Finally, Section V discusses how, notwithstanding the previous arguments, the impoverishment of the South-a result of underdevelopment and corrupt government authorities-serves as a major barrier to regulation and needs to be addressed if the international trade of harmful materials is to ever be effectively regulated in that region.
12. McCrory, supra note 10, at 340. 13. Adeola, supra note 6, at 694. When referring to the "North," or "Northern" countries, the Author applies a metaphor used in international trade terms to refer to industrialized countries, whereas "South" refers to developing and least developed countries. The United States is the most notorious of the Northern countries, having the largest economy in the world. Loyola Law Review [Vol. 58
II. DEVELOPMENT OF THE ENVIRONMENTAL JUSTICE DEBATE AND THE INTERNATIONAL WASTE TRADE

A. ENVIRONMENTAL JUSTICE AS A MOVEMENT
Environmental justice is allied with the Civil Rights Movement of the 1960s and 1970s in the United States.
14 Early incarnations of environmental justice specifically targeted injustices suffered by minorities, whose neighborhoods were being used as dump sites for noxious substances.
15 Such policies were implemented primarily because it was thought that public authorities were unlikely to experience resistance from these communities, as they lacked the resources to retaliate. 16 Although there had been awareness for many years of the disproportionate burden borne by minorities in low-income communities, a "movement" did not arise until 1982 in Warren County, North Carolina. 17 In Warren County, local industry used a town predominantly occupied by African-Americans, 18 which had the third lowest per capita income in the country at that time, as a dumping ground for polychlorinated biphenyl (PCB).
19
This was the impetus for a mass movement for racial justice, led by Dr. Benjamin Chavis.
20
Although fruitless initially, these protests gathered the attention of civil rights leaders and 29 This disappointing blow, given that the Supreme Court did not get the opportunity to consider the issues at stake and lay the matter to rest once and for all, however, was short-lived because the two-year trial drew significant attention to "environmental racism" and the Chester community.
30
Although the plaintiffs were unsuccessful, this case was crucial to the environmental justice struggle because it increased awareness and gave other communities nationwide fresh impulse to bring lawsuits of their own. 
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The Toxic Waste Trade 307 environmental justice in the Third World, developing country scholars have defined environmental justice as "the equitable distribution of environmental amenities, the rectification and retribution of environmental abuse, the restoration of nature, and the fair exchange of resources . . ." 34 or "any undue imposition of environmental burdens on innocent bystanders or communities that are not parties to the activities generating such burdens." 35 Although these definitions are not necessarily inaccurate, environmental justice scholarship points toward a different characterization; namely, because environmental justice transcends state boundaries, these definitions do not capture the movement of hazardous waste to periphery nations. Therefore, some have asserted that instead of imposing a restrictive boundary around the concept of environmental justice, work in this emerging field should embrace its wide ranging and integrative character, while remaining grounded in political theory, to address the sources and impacts of social-power disparities associated with the environment. 36 Consequently, this Article endorses Dr. Özgüç Orhan's definition, which appears to encapsulate the international toxic waste trade. Orhan defines "global environmental justice" as "a fair and just distribution among countries of benefits, burdens, and decision-making authority associated with international environmental relations." 37 While several definitions have been considered, lack of a definitive description of environmental justice that impliedly encompasses the international toxic waste trade may have influenced and stimulated the genesis of the trade-it is difficult to regulate an undefined concept.
In theory, the definitions are all plausible because they all address the issue of environmental justice in different jurisdictions and to varying degrees. However, justification for the evolution of these regulatory norms is based on the fact that prejudice has moved beyond national borders to global inequity. 38 
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Therefore, from a pragmatic perspective, only Orhan's definition appears to encompass the full capacity to adopt the international waste trade within its domain.
39
III. INTERNATIONAL WASTE TRADE & THE LACK OF CONSIDERATION FOR DEVELOPING COUNTRIES
Although scholars note that "[t]oday, environmental justice covers a wide spectrum of serious social concerns," 40 one cannot appreciate the gravity of the situation on a global scale until one considers the toxic waste trade. 41 Since the end of World War II, industrialized nations have generated increasing volumes of hazardous chemical waste-the result of "technological advances" in areas such as manufacturing, transportation, and the military sector, among others. Today, it is estimated that nearly 3 million tons of hazardous waste from the United States and other industrialized nations cross international borders each year. Of the total volume of hazardous waste produced worldwide, 90% of it originates in industrialized nations. Much of this waste is being shipped from Europe and the United States to nations in South America, Southeast Asia, and Africa-the Third World.
42
The enactment and enforcement of stringent laws in the North in the 1980s 43 saw the move from domestic dumpsites to the export of such waste to the South. 44 The international waste trade is an issue of global significance; thus, the laws have evolved accordingly, in an attempt to regulate this practice.
45
A. CASE STUDY: DUMPING IN AFRICA
This subsection presents a case study of three African countries that fell victim to the unjust practices of the North in the 1980s. It also provides the gross domestic product (GDP) per 
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The Toxic Waste Trade 309 capita of the countries involved, measured in U.S. dollars. In addition, it sheds light on the point that underdevelopment has been a key factor in importing toxic waste in these countries.
NIGERIA
At the Organization of African Unity (OAU) summit, in May 1988, Ibrahim Babangida, the president of Nigeria at the time, commented that "[n]o government, no matter the financial inducement, has the right to mortgage the destiny of future generations of African children." 46 Ironically, within one week of Babangida's comments, eight Nigerian students living in Italy alerted Nigerian authorities that two Italian businessmen had signed an illegal agreement with a Nigerian businessman. The agreement called for the Nigerian businessman to use his property for storage of 18,000 drums of hazardous waste containing PCB and asbestos fibers for approximately $100 a month. 47 The drums were imported as building materials, as well as residual and allied chemicals. 48 Nigerian officials soon discovered the illegal toxic waste and employed 100 port workers to remove the waste. 49 These are only three African examples. Nonetheless, these examples illustrate the complacency of the North in displacing the consequence of industrial productivity on the developing world; the effects on the developing countries are immeasurable.
B. WHAT IS TOXIC WASTE?
One major difficulty facing attempts at combating the international toxic waste trade has been the lack of a uniform definition of toxic waste. 59 In an attempt to overcome this hurdle, Notwithstanding these examples, research reveals that the open-ended nature of Article 2(1) may lead to a situation whereby countries may claim that they are legitimately trading in commodities. This can be seen in the case of West Africa, where firms in industrialized countries export outdated electronics to developing countries in an effort to get rid of the lead and other toxic materials inherent in this "obsolete" merchandise.
64
For example, what is considered an obsolete television or PC monitor in the industrialized world, due to technological advances in flat screen TVs and monitors, will be shipped to the developing world to get rid of the lead components in these electronic devices.
65
Although " [t] here is an increasing knowledge of the devastating consequences of the export of hazardous waste, the complacency of international law to address satisfactorily the threats to health and safety of importing countries" has led the industrialized world to adopt this practice with no regard for the welfare of the developing world.
66
C. INTERNATIONAL TOXIC WASTE TRADE: CONSEQUENCES OF GLOBALIZATION
It must be highlighted that "the bulk of the international 70 However, this example illustrates that industrialized nations possess the facilities to harbor such waste safely, the technical know-how to deal with the waste, and more importantly, the resources to remedy any accidents. Hence, developed countries are the ideal places for such waste. Further, this Article argues that industrial efficiency has put the North in a very comfortable economic position and developing countries and their citizens should not have to be "burdened" with the discomfort of the "side effects." Such developing countries are already fraught with their own economic, political, and social tribulations, and it is unjust for the North to add environmental issues to this list.
However, research reveals that developing countries receive large amounts of Northern generated toxic waste. 71 Toxic waste from the North has been found in Benin, Nigeria, South Africa, and Zimbabwe. As of 2004, plans were underway for major United States dumpsites in Congo, Ethiopia, Guinea-Bissau, and Sierra Leone.
72
Because waste disposal regulations in these countries are less stringent, landfill operators and other providers of waste disposal services can charge lower fees than similar disposal sites in industrialized countries. Literature emanating from the United Nations suggests that the Basel Convention is insufficient to regulate the international waste trade because it is unable to prevent the flow of toxic waste from rich to poor countries. 85 Several reasons can explain this failure. First, this convention makes no express reference to environmental justice. Nonetheless, one may deduce that this convention seeks to promote environmental justice from the wording of the preamble, which ensures the "protection of human health"
86
-an ideology central to the environmental justice principle. Second, in an effort to rebut the popular misconception that the Basel Convention seeks to ban the international waste trade, the Author highlights that this treaty only sought to prevent the uncontrolled trafficking of this waste. 87 Hence, it still gave industrialized countries some discretion to export toxic waste to developing countries if these countries were willing to accept the waste. 88 Thus, this convention was amended in 1995 to impose a full ban on toxic substances from signatories to the Organization for Economic Co-Operation (OECD) to non-OECD countries. 89 Members of the OECD are industrialized countries, while recipients of this waste (non-OECD) are all developing countries or among the least developed countries. Third, Article 11 of the Basel Convention appears to conflict with the general objective of the treaty, as it mandates contracting parties to "enter into bilateral, multilateral, or regional agreements." 90 This is contrary to Article 4, which grants parties the authority to 82 
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Finally, enforcement rules under the Basel Convention are not very effective. Article 20 provides for submission of a dispute to the International Court of Justice 91 or alternatively, to arbitration. 92 The settlement of a dispute in the International Court of Justice in favor of a developing country, like any other court, depends on the quality of legal services. It is a wellestablished fact that industrialized countries have a competitive advantage in legal services. The European Union and the United States are not only the leading host members of legal services but also the leading home members; thus, they have legal-service establishments in other host members, including, importantly, each other. 93 Likewise, arbitration is a futile method of dispute resolution because arbitration, to a large extent, depends exclusively on cooperation between the parties, and it has been recorded that arbitration is rarely accepted in developing countries, 94 as most Third World countries view international arbitration as a method of international dispute settlement that is biased in favor of industrialized countries. 95 Lack of such cooperation makes arbitration proceedings hopeless. Also, the treaty is not clear on what the penalties are if a country is found to be in contravention of the 1995 ban-the literature reveals that industrialized countries are still exporting waste to the developing world.
96
In short, while the Basel Convention has provided the ability to monitor the movement of toxic waste from rich countries to poor ones, it has not been able to prevent this flow. 98 and it may prove useful in regulating the export of toxic waste from Europe. One of the essential features of this treaty is that it links environmental rights to human rights by acknowledging that we owe an obligation to future generations. 99 Nonetheless, while this convention seeks to promote environmental justice, it does not make any reference to the exportation of toxic waste by nonEuropean countries. This treaty apparently only applies to European countries. Thus, African countries may only invoke this treaty's provisions in relation to waste coming from Europe. Consequently, it leaves room for non-European perpetrators of this activity to argue that the practice of exporting toxic substances lies outside of the jurisdiction of the Aarhus Convention. Thus, this convention creates further barriers for African countries in their attempts to control the toxic waste trade that brings waste to their shores. Therefore, the United States, which is a major exporter of toxic waste to Africa, falls outside the remit of this treaty.
97
AARHUS CONVENTION
LOMÉ CONVENTION
Another international agreement that endeavors to regulate the international waste trade is the 1989 ban on the waste trade between the European Community and ACP countries 100 under Article 39 of the Lomé Convention (Lomé IV).
101
Despite this agreement, numerous ships have been intercepted in Europe with toxic waste destined for Africa.
102
One of the shortcomings of international treaties, however, is the generally accepted principle in international law that a state 
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is not bound by a treaty to which it is not a party. 103 The United States, a major exporter of toxic waste, has never ratified the Basel Convention 104 and falls outside the scope of both the Aarhus and Lomé Conventions. As such, their provisions do not bind the U.S. Hence, countries like the U.S. may continue such practices if they choose. This deficiency of international law to regulate such trade has prompted the adoption of alternative measures by some African States.
B. REGIONAL PROVISIONS: THE BAMAKO CONVENTION
Pursuant to Article 4 of the Basel Convention, which grants parties the right to prohibit the importation of hazardous waste, a group of African States within the framework of the OAU signed the Bamako Convention in 1991. 105 This convention prohibits outright the importation of waste into participating African nations.
106
While this appears to be a commendable effort at combating this problem, the wording of the Bamako Convention reveals that it is not much more effective than the Basel Convention. The only difference appears to be in the wording, which bans the importation of hazardous waste into African countries, while the wording of the Basel Convention highlights its regulatory role, as seen in the titles of these international instruments. 107 For instance, an example of the similarities is that the definitions of hazardous waste under these provisions are of the same open-ended nature discussed earlier in Section III. 108 However, the onus is placed on individual countries, which makes it more ineffective because countries can implement definitions that suit their own needs.
110 Enforcement under this treaty is also questionable, as the Bamako Convention also provides for arbitration as the forum of choice.
111
In short, the Bamako Convention appears only to be an African version of the Basel Convention.
As such, the inefficiencies discussed under the Basel Convention also apply under this treaty. Further, like the United States, Ghana and Nigeria never ratified the Bamako Convention. 112 Nonetheless, it appears that the Bamako Convention has been made redundant by the 1995 "ban" imposed under the Basel Convention.
C. DOMESTIC LAW
Developing countries should not rely on industrialized countries to undertake measures to combat the practice of exporting toxic waste. A case in point is the United States' RCRA Section 3017, which restrains the dumping of toxic substances in the U.S., but makes it possible for such waste to be exported to other countries that are willing to accept it.
113
Even regional provisions have not achieved the ultimate objective prompted by the need to promote environmental justice with regard to the banning of toxic waste trade with Africa. Hence, combating the toxic waste trade demands a high level of commitment on the domestic level and a legal system with solid infrastructure that seeks to promulgate and enforce regulatory policies.
Yet many hurdles must be crossed if the waste trade is to be regulated domestically. First, the partiality of judicial systems in developing countries reflects the familiar problem of corruption at the domestic level.
114 Therefore, apart from lacking the resources to bring an individual action to court, aggrieved citizens may also encounter difficulties when attempting to protect their environment by bringing a legal action, which is a main feature of environmental justice. Second, domestic policies may make it impossible to enforce this new legal concept. One example exists in Nigeria's Land Use Act of 1990. 115 Under this legislation, the government owns all the land, 116 and an individual is only endowed with usufructuary rights. 117 Thus, in the event that the government imports 100,000 tons of PCB, citizens have no standing to bring any legal action, as they lack the requisite proprietary rights. From this, it is easily ascertained that the waste trade is not even effectively regulated at the domestic level.
Nonetheless, Nigeria appears to be one African country that has endeavored to combat this activity from a domestic level, enacting its Harmful Waste (Special Criminal Provisions) Act in 1988 to deal specifically with the illegal dumping of harmful waste.
118
V. A CASE FOR COOPERATION A. WORKING TOWARD A SOLUTION
From an environmental justice perspective, export of waste to developing countries is a pervasive problem. A key feature has been the lack of uniformity in delineating factors associated with this practice. For example, the definition of toxic waste provided by the Basel Convention is too broad 119 and creates a situation where one person's trash becomes another person's treasure. Exporters can simply argue that they are legitimately trading in chemicals, despite the fact that such chemicals have been deemed as waste in the country of origin. From this, it can correctly be ascertained that multilateral treaties have had limited success in their attempts to regulate this practice for reasons already discussed.
Hence, developing country governments and citizens must cooperate if the fight for environmental justice is to ever bear fruit in the developing world. This concept goes beyond enacting 115 The Author suggests establishing environmental courts, similar to what is being considered in China, 121 and has already been established in countries such as New Zealand. 122 Arguably, an environmental court composed of environmental lawyers will be more sympathetic towards the plight of citizens in relation to environmental hazards than one made up of commercial lawyers who are more interested in the country's economy.
B. INSTITUTIONAL CONSTRAINTS
Notwithstanding the discussion so far, the issues of poverty, as a result of underdevelopment and inter-governmental corruption, must be addressed if the toxic waste trade is to ever be controlled. One of the incentives of exporting waste to developing countries is the cost effectiveness of exportation.
123
The concept of cost effectiveness originates from the high levels of poverty in African countries, especially in sub-Saharan Africa. This poverty leads governments to accept a fraction of the remuneration that would have been due had this same waste been imported by another developed country. For example, Benin, in the above case study, accepted $2.50 per ton of toxic waste, while, in the United States, the disposal of this same waste can cost as much as $4,000 per ton. 124 The case study in 
2012] The Toxic Waste Trade 321
Section III illustrates the vast disparity between the economies of the exporting state in comparison to that of the importing state at the time these incidents occurred. This trend has led countries to accept remuneration for storing toxic waste, which they otherwise would not have accepted; thus, making the regulation of toxic waste increasingly difficult. In addition, some countries make it difficult to regulate the waste trade-exporters are not liable to foreign citizens, despite attempts by the Basel Convention to establish a liability regime. 125 On a disturbing note, international officials seem to promote such policies as being the economically sensible thing to do. For instance, on December 12, 1991, in an official statement, Lawrence Summers, then Chief Economist of the World Bank, openly justified the idea of using developing countries as trash bins. 126 He stated that "the economic logic of dumping a load of toxic waste in the lowest-wage country is impeccable . . . ." 127 In essence, Summers suggested that exportation to low-income countries is justifiable because they have little to offer, and they have the least to lose from the implementation of such policies. 128 Essentially, lives in the developing world are treated as less important than lives in the industrialized world. 129 As draconian as this may sound, from an economic perspective, many find this argument persuasive. Nonetheless, this reveals the lack of regard for the welfare of Third World citizens by the industrialized North, where strict measures have been implemented to avoid the wanton disregard for the environment by their own citizens.
Furthermore, many developing countries receive aid from industrialized countries. 130 One condition for such aid, even if it is unstated, may be the acceptance of 15 million tons of PCB per year. For example, the African nation of Benin was colonized by France. After independence, Benin is now deeply in debt to France and several financial institutions. French waste traders Loyola Law Review [Vol. 58 have recently offered to pay Benin large sums of money, as compensation for accepting toxins. Benin's motivation to accept such payment stems largely from its desire to repay its loans to France. 131 Such development policies have devastating effects on developing countries by leaving them with the disproportionate cost of cleanup. The remuneration they receive for accepting toxic substances is insignificant in comparison to the damage caused to the environment and the health of citizens.
Finally, a pervasive problem, which must be addressed if toxic waste trade regulation is to ever be truly effective, is the problem of corruption at inter-governmental levels. This is an indirect consequence of poverty in developing countries and represents yet another major barrier to the regulation of the international toxic waste trade as a feature of the promotion of environmental justice. 132 The case study in Section III reveals that governments, or persons closely linked to the government, are often the host parties in such transactions, as seen in the case of Benin, 133 making it difficult to sanction culprits.
VI. CONCLUDING REMARKS
By adopting a socio-economic approach in addressing the issue of environmental justice and the international toxic waste trade, this Article points out that one reason why the North is able to impose such burdens on the South is because of the relative economic positions of these two categories of countries. Particularly, the Article addresses the regulation of the toxic waste trade with African countries and contends that curtailing such global discrimination is essential if environmental justice is to form part of the legal paradigm of these countries. While it focuses on sub-Saharan Africa, the Article depicts the inherent difficulties in regulating the export of waste to developing countries around the globe.
This Article also attempts to shed light on the ineffectiveness of Northern-oriented policies.
Any rigorous regulation by Northern countries would curtail the productivity that is the source of their wealth. 134 Thus, it appears that implementation of
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The Toxic Waste Trade 323 national policies is currently the only viable option if this activity is to be effectively controlled and environmental justice is to be promoted. Yet, the issues of underdevelopment and corruption have significantly hindered the regulation of the international waste trade. Governments will have to take the lead to contain their corruptive activity in order for the initiative to carry any weight.
Toxic waste generated by developing countries is the consequence of Northern industrial output. This is reflected in the economy of industrialized countries, which are significantly better-suited economically than developing countries. Hence, it is an injustice for the North to transfer the environmental burdens that come with this productivity and wealth to a group of countries already fraught with their own problems. Thus, the Author advocates that national regulation and control of this practice will prove fruitful in the struggle for environmental justice in Africa.
